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These t\vo related appeals l to the Board of Indian Appeals (Board) both concern a 
ground lease (Lease) bet\Veen the government of the Pleasant Point Reservation of the 
Passamaquoddy Tribe (Tribe) and Appellant Quoddy Bay LNG (Quoddy Bay) to be used 
for the development and operation of a liquified natural gas terminal facility (LNG Project). 
Appellants Nulankeyutmonen Nkihtaqmikon (NN), et a1., appealed from the June 1, 2005, 
decision of the Eastern Regional Director (Regional Director), Bureau of Indian Affairs 
(RIA), to approve the Lease and their appeal has been stayed, pending NN's efforts to 

challenge the approval in Federal court and most recently pending the resolution of 

1 These appeals have not been nor are they now consolidated. 



Qlloddy Bay's appeal. Docket No. IBIA 07-09-A. Qlloddy Bay appeals from the Regional 
Director's July 29,2010, decision on reconsideration of his earlier decision to cancel the 
Le~lse, which followed the Tribe's decision to terminate the Lease. Docket No. lElA 10-
138. 

For reasons that will become apparent herein, the Eoard lifts the stay in NN's 
appeal, lElA 09-07-A, and requests supplemental briefing in both of these appeals from the 
parties on whether these appeals are now moot. 

Background 

Some history is appropriate here. As mentioned above, on Jlme 1, 2005, the 
Regional Director approved the Lease between the Tribe and Quoddy Bay for the purposes 
of "the development, construction, operation, maintenance, repair, removal, and demolition 
of an LNG (liquefied natural gas) terminal facility and associated improvements." Lease at 
1 (AR2 1). Shortly after the Regional Director approved the Lease, NN challenged the 
Regional Director's approval of the Lease in Federal district court. Nulankeyutmonen 
Nkihtaqmikon v. Impson, 462 F.Supp. 2d 86 (D. Me. 2006) (NN I). Mter the district 
court's second dismissal of NN's suit for failure to exhaust administrative remedies, 
Nulankeyutmonen Nkihtaqmikon v. Impson, 573 F.Supp. 2d 311 (D. Me. 2008) (NN III)/ 
NN filed its appeal with the Board, where it has been stayed pending the outcome of NN's 
Federal litigation and Quoddy Bay's appeal to the Board. 

In 2009, EIA conceded in the litigation that, under the governing regulations, the 
Regional Director's approval "decision was and is presently inoperative," "did not become 
operative under BIA regulations," and the Lease itself "is now inoperative." 
Nulankeyutmonen Nkihtaqmikon v. Impson, 585 F.3d 495,499 (1st Cir. 2009) (NN IV) 
(emphasis in the original).4 The First Circuit, after rejecting NN's opposition to BIA's 

2 We will refer to the administrative record as "AR." All citations herein to the AR refer to 

the administrative record received by the Board in Docket No. 10-138. 

3 NN's first suit was dismissed on ripeness and standing grounds based on BIA's argtill1ent 
that its approval was conditional and limited to site inspection to determine the feasibility of 
the LNG Project. NN I. This decision was reversed on appeal after BIA conceded that its 
approval was not conditional. Nulankeyutmonen Nkihtaqmikon v. Impson, 503 F.3d 18 (1st 
Cir. 2007) . 

.. Initially, BIA had <lrgued that "it considered the ... [LJease effective and binding [on] the 
date it was signed." NN III, 573 F.Supp. 2d at 323 & n.ll. Thus, there was some 
confusion over the distinction between the "completeness" of BIA's approval and the 
"operativeness" or "effectiveness" of the Lease. As the district court explained, despite the 

(continued ... ) 
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position, affirmed the district court's decision to dismiss NN's suit for failure to exhaust 
~ldministrative remedies. Id. at 500. 

fn the meantime, however, and following an unsuccessful "dispute" meeting 
between the Tribe and Quoddy Bay, the Tribe reported to BIA that it had informed 
Quoddy Bay that it "considered the [L ]ease to have expired and to have no legal or 
equitable force or effect." AR 7, Ex. A at 3. In June 2009, the Tribe formally notified the 
BIA that the Tribe "had terminated the [L ]ease." Id. 

Thereafter, in February 2010, BIA issued a "Notice of Lease Violation," which 
ultimately led to the Regional Director's decision to "cancel" the Lease . That decision, or 
more specifically, the Regional Director's decision on reconsideration of his decision to 
cancel the Lease, is the subject of Quoddy Bay's appeal. In responding to BIA's violation 
notice, Quoddy Bay argued that it could not be in material breach of the Lease because a 
combination of actions resulted in BIA "not approving the [L ]ease as required by the Lease 
Agreement." Letter from Quoddy Bay to BIA, Apr. 28,2010 (AR 3); see also Letter from 
Quoddy Bay to BIA, Mar. 5, 2010 (AR 3, Attach.) (referring to "lack of approval" of the 
Lease" and "failure to approve the [L]ease"). In his July 29,2010, decision, the Regional 
Director, in effect, reconsidered his decision to cancel the lease, rejected Quoddy Bay's 
response, and affirmed his decision to cancel the Lease. AR 8. 5 Quoddy Bay then appealed 
the Regional Director's reconsideration decision to the Board where it is now under active 
consideration. Throughout these proceedings to cancel the Lease, the appeal to the Board 
by NN from the Regional Director's approval of the Lease has been stayed. 

Order for Supplemental Briefing 

Several bedrock principles would appear to render moot both of these appeals on the 
basis that the Tribe withdrew its consent to the Lease before the Lease became effective as a 
matter of law. First, no lease of Indian trust land is valid in the absence of approval of the 

( .. . continued) 
Lease's language concerning the effective date of the Lease, if25 C.F.R. § 2.6(b) "stays the 
effective date of the [L ]ease, the regulation necessarily tnm1ps the terms of the [L ]ease, 
regardless of what the [L ]ease says," id. at 323, and, as the U.S. Court of Appeals for the 
First Circuit aptly put it, "[a]n agency decision can be completed but ineffective pending 
further review at a higher agency level or in court," NN IV, 585 F.3d at 499. 

5 The Regional Director characterized his decision as · a denial of reconsideration. However, 
he did, in fact, consider the arglU11ents raised by Quoddy Bay in its March 5 Letter, found 
them unsupported, and left intact his decision to cancel the Lease. AR 8 at 2, 3. Thus, it 
appears that the Regional Director granted reconsideration and affirmed his decision to 

cancel the Lease. 
3 



lease by the Secretary of the Interior, acting through BIA. See 25 U.S.C. § 415(a); 
25 C.P.R. Part 162; Biegler v. Great Plains Regional Director, 54 IBIA 160, 164 (2011); 
HeR Illdustries) Inc. v. Muskogee Area Director, 18 IBIA 222,225 (1990). Second, a BIA 
decision, including a decision to approve a non-agricultural lease, is not final during the 
~lppeal period and during the pendency of an appeal, unless otherwise provided by law. See) 
eg., 25 C.P.R. § 2.6(b); 43 C.P.R. § 4.332(a); Spicer v. Eastern Olzlahoma Regimzal 
Director, 50 IBIA 328,331 (2009); Iron v. Acting Rocky Mountain Regional Director, 
51 IBIA 264,266 n.5 (2010).6 Third, a BIA official lacks authority to make his or her own 
decision effective immediately. See 25 C.P.R. § 2.6(a); Gavilan Petroleum) Inc. v. Acting 
Phoerzix Area Director, 25 IBIA 300, 303 n.2 (1994); Frerzch v. Aberdeen Area Director, 
22 IBIA 211,215 (1992). Pourth, where BIA has not approved a lease or other 
conveyance of land, an Indian landowner retains the right to revoke consent to the lease or 
other conveyance. Biegler, 54 IBIA at 164; Barber v. Western Regional Director, 42 IBIA 
264, 266 (2006) . 

Applying these principles to the facts of this case, it appears that the Regional 
Director's approval decision has never become final, the Lease itself thus has never gone 
into effect as a matter oflaw, and thus the Tribe retained the right to revoke its consent to 
the conveyance of a leasehold interest to Quoddy Bay. Although the Tribe, Quoddy Bay, 
and BIA all proceeded as though the Lease had become effective, none had legal authority 
to make it so, ;md the Tribe's purported "termination" of the Lease would appear to be the 
flU1ctional equivalent of a revocation of consent. The effect of this revocation, then, would 
appear to render moot any action by BIA, including the approval of the Lease and BIA's 
cancellation of the Lease, and moot the appeals challenging these actions. 

Therefore and in light of the above, the stay in NN's appeal, Docket no. 09-07-A, is 
lifted, and briefing is solicited from the parties on the issue of whether these two appeals are 
now moot. Simultaneous briefs shall be filed on or before November 1, 2012. Optional 
answer briefs shall be filed on or before November 19, 2012. The Tribe is invited to 

participate in the briefing. 

Distribution: See attached list. 

6 In contrast, the regulations specifically place agricultural leases into immediate effect upon 
approval of the leases by BIA. See 25 C.P.R. § 162.216. The absence of a similar 
regulation for non-agricultural leases, such as the Lease between the Tribe and Quoddy 
Bay, only lU1derscores the Lease's lack of finality. 

4 



Distribution: IBIA 09-07-A 

Teresa B. Clemmer, Esq. 
for Appellants N ulankeyutmonen 

Nkihtaqmikon, et a1. 
Environmental & Natural Resources 

Law Clinic 
Vermont Law School 
P.O. Box 96, Chelsea Street 
South Royalton, VT 05068 

Quoddy Bay LNG, LLC 
10900 Hefner Pointe Drive Suite 400 
Oklahoma City, OK 73120-5076 

Quoddy Bay LNG, LLC 
c/o Gordon F. Grimes, Esq. 
Bernstein, Shur, Sawyer & Nelson 
110 Middle Street, 6th Floor 
P.O. Box 9729 
Portland, ME 04104-5029 

Pleasant Point Passamaquoddy 
Tribal Council 

P.O. Box 343 
Perry, ME 04667 

Passamaquoddy Tribe 
c/o William H. Dale, Esq. 
Jenson, Baird, Gardner & Henry 
Ten Free Street 
P.O. Box 4510 
Portland, ME 04112-4510 

Gail and Wayne Martin 
26 Stover Road 
Fairhaven, Deer Island 
New Brunswick, E5V IP8 CANADA 

John and Marie Dolan 
93 Calders Head Road 
Calders Head 
New Brunswick, E5V 1MB CANADA 

Lesley J. Pinder 
451 Milltown Blvd. 
St. Stephen 
New Bnmswick, E3L lJ9 CANADA 

William H. Hancock 
Lambertville, Deer Island 
New Brunswick, E5V IPI CANADA 

Norma Fortier 
Lambertville, Deer Island 
New Brunswick, E5V IP1 CANADA 

Craig Francis 
c/o Regional Director 
Eastern Regional Office 
Bureau of Indian Affairs 
545 Marriot Drive, Suite 700 
Nashville, TN 37214 

Alice Tomah 
c/o Lynne Williams, Esq. 
13 Albert MDWS 
Bar Harbor, ME 04609-1763 

Dorothy L. Gaither 
18 Shackford Street 
Eastport, ME 04631 

Jackie Mitchell 
Fairhaven, Deer Island 
New Brunswick, E5V IP2 CANADA 



Distribution: IBIA 09-07-A (cont'd-pg 2) 

Mrs. Victor E.L. Bradford 
929 Route 772 
Fairhaven 
New Brunswick, E5V IPI CANADA 

Marie Louise Hancock 
10 Calder Road 
Lambertville 
New Brunswick, E5V lA2 CANADA 

David Barteau 
Leonardville 
New Brunswick, E5V 1M3 CANADA 

Brian Mitchell 
Fairhaven 
New Brunswick, E5V IP2 CANADA 

Marge Higginson 
11 Snyder Road 
Eastport, ME 04631 

Robert Godfrey 
Old Sow Publishing 
P.O. Box 222 
Eastport, ME 04631 

Regional Director 
Eastern Regional Office 
Bureau of Indian Affairs 
545 Marriot Drive, Suite 700 
Nashville, TN 37214 

John H. Harrington, Esq. 
Office of Solicitor, Southeast Region 
U.S. Department of the Interior 
Richard B. Russell Federal Building 
75 Spring Street, S.W., Suite 304 
Atlanta, GA 30303 


